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contracts may result in higher costs to other carriers as they are forced to accept a mix of
traffic with higher termination costs.

The LECs have an incentive to engage in this form of cross-subsidy in order to
raise the costs of potential rivals in local access markets, which includes the three US
carriers with the largest share in international markets (i.e., AT&T, Worldcom/MCI, and
Sprint). In domestic local and long distance markets, there are substantial provisions for
regulatory oversight that are intended, in part, to limit a LEC’s ability to exploit its market
power (e.g., direct regulation by state Public Utilities Commissions, requirements for
public filing of tariffs, regulatory prohibition against participating in interLATA services
until a LEC satisfies the requirements of Section 271 of the Telecommunications Act of
1996, etc.) that would not apply to geographic grooming contracts entered into under a
flexible settlements agreement without disclosure requirements.

The use of flexible geographic grooming contracts would offer the LECs an
especially attractive way to raise rivals’ costs. The LECs do not carry outbound traffic
from their territory and so are not liable for settlements payments that exceed costs for
that traffic. Because settlement payments are computed on the basis of net outbound less
inbound traffic, the burden of the settlement subsidy associated with above-cost settlement
rates would increase more for other carriers with greater amounts of outbound traffic.

The LEC has an incentive to invest in anticompetitive behavior of any form that is
likely to preserve the net present value of the excess profits it expects to earn as the de
facto monopolist with respect to local access and telephone services. Although it is now
two and half years since the passage of the Telecommunications Act of 1996, there is still

not effective competition for local telephone or access services in any State. Moreover, no
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State has successfully completed implementation of the pro-competitive provisions
required by the Act (e.g., CLECs do not have the capability of electronically accessing the
incumbent LECs Operations Support Systems at parity).

In summary, therefore, restrictions against the LECs entering into grooming
contracts with foreign carriers are needed to protect international competition from
anticompetitive behavior by the LECs. These restrictions are likely to be needed as long as
the LECs retain significant market power and access charges remain above cost.

s. Conclusions and Recommendations

This affidavit explains why it is both mutually consistent and advisable to (1)
eliminate the asymmetric requirement of public disclosure and "no unreasonable
discrimination”" requirements for flexibility agreements affecting 25% or more of the
inbound or outbound traffic to a foreign country; and (2) to retain the restriction against
LEC:s entering into discriminatory settlements grooming contracts. In the former case, the
rule discriminates against firms without market power, while in the latter it limits potential
anticompetitive behavior by LECs. In both instances, the advocated policy will help

safeguard competition and protect the public interest.

11




B

FCC DOCKET NO. IB 98-148
AFFIDAVIT OF WILLIAM H. LEHR

I hereby swear, under penalty of perjury, that the foregoing is true and correct, to the best

of my knowledge and belief.

[l

William H. Lehr

/
[ .
Subscribed and sworn before me this _ day of September, 1998.

Notary Public

Channing L. Entwistie
NOTARY PUBLIC
My commission exp. Des. §, 1000

My Commission expires:
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